Environmental Close-Up:  Native American Fishing Rights
Throughout many parts of the United States, particularly in the Pacific Northwest and the Great Lakes states, a controversy continues over fishing rights of Native Americans.  This conflict is unique because it involves treaties that were made 100 to 150 years ago between the U.S. government and Native American nations.  It has become a major political, economic, social, and legal issue in some states, such as Washington, Michigan, Wisconsin, and Minnesota, and has involved the entire court system, from local courts to the U.S. Supreme Court.  The controversy revolves around the interpretation of treaty language.  It has, on several occasions, turned violent and has divided many communities.

According to the wording of many treaties entered into in the 1800s, the rights of Native Americans to fish would not be infringed upon by the states.  Native Americans claim the treaties give them the legal authority to engage in commercial fishing enterprises, even when such may be restricted or banned altogether for the general public.


On the other side of the argument are many state officials and sport fishers who believe that Native Americans are seriously endangering populations of such fish as salmon and trout by their uncontrolled harvesting for commercial purposes.  They further argue that many species being taken by Native Americans belong to the entire state and not only to a certain group, because the fish are stocked or planted by the state.  Another concern is the fishing techniques used by Native Americans.  In the 1800s, when the treaties were signed, commercial fishing technology was limited.  Today, however, Native American commercial fishers use nylon nets, power boat, depth finders, and other technological aids that enable them to catch much larger quantities of fish than they could with traditional fishing practices.


In the early 1970s, when sport fishers complained that stocks of fish in Lake Michigan were being depleted because of Native Americans’ gill-net fishing.  Michigan tried to regulate Native American fishing.  The issue ended up in court, and, in 1978, a U.S. district court judge in Grand Rapids upheld fishing rights granted under 1836 and 1855 treaties between two Chippewa tribes and the U.S. government.  The federal judge ruled that the state had no authority in the matter because the issue in question involved a federal treaty and that the state did not have the right to make regulations contrary to the treaty; only Congress had such power.  Subsequent to the decision, the tribes and the state negotiated changes in the areas in which the tribes could fish in an effort to reduce the potential for conflict between Native American fishers and sport or other commercial fishers.

A similar case was decided by a U.S. district judge in Tacoma, Washington, who interpreted treaties signed in 1854 and 1855 and ruled that Native Americans could catch up to 50 percent of the salmon that passed through their tribal land on the way to other parts of the state.  In the face of protests by the non-native commercial fishing industry, the federal judge took over the regulation of salmon fishing in the state.  Commercial fishers, who outnumbered Native American fishers by a ratio of approximately eight to one, feared for their livelihood.  The case eventually went to the U.S. Supreme Court.  In 1979, the Court ruled, in a six-to-three decision, to uphold the federal treaties that entitled Native Americans to half the salmon caught in the area of Puget Sound in Washington.  It further held that the 50 percent figure had to include the salmon that Native Americans caught on their lands for home consumption and religious ceremonies as well as the fish they caught for commercial purposes.  The high court also voted to uphold the right of the district court to continue supervising the fishing industry because of the state’s resistance to the interpretation of the treaties.

Clearly, the issues surrounding Native American fishing rights are complex and broad in scope.  There are purely biological questions involving a resource and its wise use, economic issues involving families’ livelihoods, cultural and religious concerns pertaining to Native Americans’ use of resource, legal questions involving federal and state conflicts, and moral questions relating to the unfair treatment of Native Americans in the past.  In such conflicts, there is seldom one right answer.  While the courts have ruled on the cases in Michigan and Washington, and the states and Native Americans are trying to use the fishing resource wisely, the problem still exists and is likely to continue for years to come.
